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BRIEF FOR APPELLANT.

This suit was commenced by the plaintiff-appellee on

September 21st, 1903, for an accounting of gold mined by

the defendant-appellant from a claim situated in the

Nome District in which said plaintiff had a one-fourth

interest and the defendant a three-fourths interest.

Plaintiff's amended complaint alleges that since March

5th, 1901, plaintiff and defendant owned the claim in

question, the plaintiff owning an undivided one-fourth

and the defendant an undivided three-fourths (Tr., p.

22). It is alleged that between the month of May or

June, 1902, up to the time of the commencement of this

action, the defendant had taken from the said claim more

than $100,000 in gold. That prior to the commencement



of tliis action plaintiff demanded of the defendant a set-

tlement and accounting of said working and mining said

claim, and tliat defendant account to and pay plaintiff

one-fourth of the amount of gold and gold dust extracted

from said claim less reasonable expense for extracting

the same. That defendant had refused and still refuses

to so account. Plaintiff further alleged that during this

time he was absent from the locality and "did not par-

'

' ticipate in mining or operating upon said mining claim,

"nor did he receive any of the profits therefrom," and
*

' that the amount of gold and gold dust taken from said

'

' mine as above set forth by said defendant is largely in

"excess of the expenses of doing said mining."

The prayer of the complaint is as follows

:

"^Yllerefore plaintiff demands judgment against the

'

' said defendant, requiring him to give an accounting of

"the gold and gold dust so extracted by him, less the rea-

"sonable amount for working and se<?uring said gold and

"gold dust, and for such other and further relief as to

"the Court may seem meet and proper in the premises,

"and for his costs herein expended." (Tr., p. 25.)

There is no allegation that the plaintiff had, during

any of the time mentioned, been ousted or excluded by

the defendant his co-tenant.

The answer denied all the allegations of the complaint,

except it is admitted that during the times mentioned in

the complaint the defendant had extracted gross from



tne claim $30,000, but denied that the net amount de-

rived by him after deducting expenses of mining amount-

ed to more than about $5000 (Tr., p. 28). Certain special

defenses were set up in the answer, but they are not very

material on this appeal.

To sustain the issues on his part, the plaintiff intro-

duced in evidence a deed from defendant to plaintiff,

dated March 5tli, 1901, conveying to plaintiff a one-fourth

interest in the claim in dispute (Tr., pp. 69-71).

Plaintiff also introduced in evidence a certain verdict

judgment and the pleadings upon which it was based,

wherein the plaintiff recovered judgment against the de-

fendant for the recovery of the possession of an undi-

vided one-fourth of the premises in question.

This last-mentioned action was commenced October 3,

1903, and subsequently to the commencement of the suit

now here by this appeal, and judgment was entered

therein September 16th, 1904 (Tr., p. 109). By the com-

plaint in the said action to recover possession, damages

in the sum of $25,000 are claimed for the alleged wrong-

ful witliholding of the possession of the said undivided

one-quarter interest in said claim, said claim for dam-

ages being based upon the alleged extraction from said

claim by the defendant of $100,000 in gold dust during

the same period, for which an accounting was asked in

the case at bar, i. e., from May, 1902.

Paragraph III of the complaint in the action which

went to judg-ment read as follows

:

''That the said mining claim is only valuable for the



''gold, gold dust and minerals therein contained, and
'

' ever since the day of May, 1902, the defendants

"have and now are extracting the gold, gold dust and

"minerals from said claim. That during said time de-

'
' fendants have extracted, as this plaintiff is advised and

"believes, about the sum of $100,000, to this plaintiff's

"damage in the sum of twenty-five thousand dollars."

(Tr., p. 78.)

It was also shown by the minutes of the trial of the ac-

tion first tried that these damages claimed in the said

complaint were waived by counsel for plaintiff and the

waiver entered in the minutes. The language of the entry

is:

"This case came on for trial before the Court and a

"jury; counsel for plaintiff then waived all damages
'

' against defendants, which waiver was resisted by coun-

"sel for defendant and allowed by the Court." (Tr., p.

110.)

At the trial of the case at bar, no evidence ivas intro-

duced by the plaintiff as to any gold extracted hy defend-

ant or any expenses incurred by defendant in so doing.

When plaintiff had rested his case, defendant moved

that the action be dismissed because the evidence of

plaintiff showed that the cause of action upon which this

suit was founded had been adjudicated in the action

which went to judgment and was therefore a bar to the

prosecution of the suit at bar (Tr., pp. 112-113). This



motion was denied by the Court (Tr., p. 113), and testi-

mony was thereupon introduced by defendant. Some of

the testimony offered by defendant was excluded and the

exclusion of the same forms the basis of several of the

assignments of error. The evidence admitted shows

without conflict substantially as follows

:

On May 26tli, 1902, the defendant made a written lay

or lease of the premises in question to John Leonard and

J. D. Reeves. By the terms of this lay or lease the lay-

men Leonard and Eeeves were to have the first two thou-

sand dollars * * for their compensation in the working and

operation of said claim," and the remaining gross pro-

ceeds was to be divided, one-half to the laymen and one-

half to the defendant Dettering (Tr., pp. 128-130).

From the operation of the claim during the winter of

1902 there was realized twenty-two thousand one hun-

dred and thirty-two dollars at the spring clean-up in

1903, which was divided, by the laymen retaining twelve

thousand and sixty- six dollars, and defendant received

ten thousand and sixty-six dollars (Tr., pp. 131-133).

During the same summer, 1903, and prior to the filing of

the complaint, the defendant and the laymen took out the

further sum of seven thousand nine hundred and fifty

dollars, one-half of which was paid to the laymen (Tr.,

pp. 138-139). This made a total of gold taken from the

claim during the period mentioned in the complaint of

thirty thousand and eighty-two dollars, of which sixteen

thousand and forty-one dollars was paid to the laymen



and fourteen thousand and forty-one dollars was re-

tained by the defendant Bettering. This was the total

gross amount of gold taken from the claim by the de-

fendant during the period mentioned in the complaint

(Tr., p. 141).

Upon this state of facts the Court gave judgment for

plaintiff for one-quarter of the gross amount of gold ex-

tracted, less a trifling sum of twenty dollars allowed for

expressage on the gold dust to Seattle (Tr., pp. 64, 67).

Nothing whatever was allowed to defendant as ex-

penses of mining and obtaining this gold dust or for

amounts paid to or received by the laymen. The correct-

ness of the Court's ruling on the motion to dismiss, and

the question of the correctness of the rule adopted by

the Court below, that defendant is liable for one-quarter

of the gross amount of the gold extracted, are two of the

principal questions raised by this appeal. A number of

rulings on admission and rejection of evidence are also

complained of.

SPECIFICATION OF ERRORS RELIED ON BY
APPELLANT.

1. The Court erred in not granting the motion of de-

fendant made at the close of plaintiff's testimony to dis-

miss said action, said motion and the ruling of the Court

thereon being as follows

:

''Mr. ORTON—We move at this time that the Court

"dismiss this case upon the ground that it appears from



*

' the evidence already introduced that another action be-

'

' tween the same plaintiff and the same defendants upon
'

' the same identical cause of action and the same subject

*' matter has already gone to final judgment; and has

*

' theretofore settled conclusively and determined all mat-

'Hers at issue here. That is, that it appears from the

''testimony already introduced in this case by plaintiff's

''counsel that another action between the same parties

"plaintiff and defendants, upon the same identical cause

'

' of action and the same subject matter has already gone
'

' to final judgment in this Court, and the plaintiff is now
'

' barred in this action.

"The COURT—The action which was tried and has

"gone to final judgment was an action of tort. In that

"case the plaintiff saw fit to waive the right to damages
'

' for tort, but in this action it is an action calling the de-

"fendants to account for rents and profits received. We
"do not think that the waiver of damages ini the former

"action constituted a bar to a recovery of the rents and

"profits in an action such as this. The motion is over-

" ruled."

2. The Court erred in not permitting the defendant

to testify as to what the usual percentage was that lay-

men received at that time for unknown^ or undeveloped

ground. The question, objection and ruling of the Court

being as follows

:

"I will ask you, Mr. Dettering, what the usual percent-
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''age is the laymen or was at that time, in this country

''for unknown or undeveloped ground?

"Mr. COCHRAN—I object to that question as irreie-

"vant and incompetent, the witness not having shown

"himself qualified to answer, and also it is not shown

"that at the time of the execution of this lease that this

"was unknown ground, or undeveloped ground.

"The COURT—The objection is sustained."

3. The Court erred in sustaining the objection of the

plaintiff to the offer by the defendant to show that "as

'
' a rule claim owners gave sixty and seventy-five per cent

"when the ground was not very much developed, and no

"pay has been found to speak of," the offer of defend-

ant to prove, objection and ruling of the Court being as

follows :

'
' Mr. WOOD—We will show that he is experienced in

"mining. We offer at this time to show that as a rule

'
' claim owners gave sixty and seventy-five per cent when

"the ground was not very much developed and no pay

"has been found to speak of.

"Mr. COCHRAN—We resist the offer on the grounds

'

' stated in the objection to the question.

"The COURT—Objection sustained."

4. The Court erred in sustaining the objection of the

plaintiff to the question propounded to the witness Wil-

liam Bettering when giving his deposition, which reads

as follows

:



*'I will ask you whether there was any reason, and if

*'so, what reason in your mind for allowing these lay-

"men the first two thousand dollars that came out of tlie

*' ground?"

And not allowing the answer of the witness to be read

in evidence. The objection, ruling of the Court and offer

of proof of the answer being as follows

:

''Mr. COCHRAN—Objected to on the ground, first,

^
' that it is not the best evidence, the lease itself being the

**best evidence as to its terms, and is incompetent, irrele-

*'vant and immaterial.

''The COURT—Objection sustained.

"Mr. WOOD—Defendant now offers to show by the

"answer of the witness Dettering that the reason 'well,

" 'because I wanted to protect these men that they would

" 'get wages, any way providing they done a lot of im-

" 'provements on the property there had been no im-

" 'provements on the property and if they only took out

" 'two thousand dollars I would have the improvements
'

'
' and they would have the pay for their labor.

'

"Mr. COCHRAN—We resist the offer on the same

"grounds as stated in the objection.

"The COURT—Sustained."

5. The Court erred in sustaining the objection of the

plaintiff' to the question asked the witness William Det-

tering, which reads as follows

:

"State whether or not you are acquainted with the
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"usual rates and percentages given to laymen in this

"country at that time."

The objection and ruling of the Court being as fol-

lows:

"Mr. COCHRAN—That is objected to on the same

"grounds heretofore stated to this very question, first,

"that it is not showTi that the witness is qualified to an-

"swer, and second, it is immaterial, irrelevant and in-

' * competent.

"The COURT—Objection sustained."

6. The Court erred in excluding the offer of proof

made inunediately after the sustaining of the objection

referred to in the last assignment, the offer, objection of

counsel and ruling of the Court being as follows

:

"Mr. WOOD—We will follow that up with proof to

"show how well he was acquainted with the rates and

"percentages to show how much he has mined.

"The COURT—I don't think you need to bother at all

"with rents, because we will adopt tlie rule that you are

"accountable for the money value were the ground in

"place, with the ore in place, less the reasonable expenses
*

' of extracting the same. That seems to be the inile. So

"we don't need to bother ourselves with anything about

"the question whether he allowed or did not allow a suffi-

"cient royalty. Objection sustained.

"Mr. WOOD—We offer to prove that 'as a rule the



II

** 'first year tliey were given sixty or seventy-five per

" 'cent.'

**Mr. COCHRAN—"We resist the offer on the grounds
*

' stated in the objection.

''The COURT—Sustained."

7. The Court erred in sustaining the objection of the

plaintiff to the offer of proof that the tenns of the lay

from the defendant to Leonard and Reeves was fair and

reasonable, which offer of proof, objection and ruling of

the Court was as follows

:

"Mr. ORTON—AVe offer to prove by Charles J. John-

"son, assistant manager of the Pioneer Mining Company,

"and J. C. Brown of Little Creek, both experienced

"miners, that the teiTus of the lease executed between

"Leonard and Reeves and the defendant, William Det-

"tering, was fair and reasonable in accordance with the

"customs of the country at that time for claims of this

"character, including the payment of the sum of two
'

' thousand dollars.

"Mr. COCHRAN—We resist the offer, if it please the

"Court, on the ground that the testimony is irrelevant

'
' and immaterial, and is not proper basis of liability.

*
' The COURT—The objection may be sustained. '

'

8. The Court erred in sustaining the objection of

plaintiff to the offer of proof in relation to the expenses

incurred against this claim in 1903 for surveying; the
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offer of proof, objection and ruling of the Court being

as follows

;

"Mr. UETON—We desire to offer the testimony of

"Mr. Dettering contained in his deposition on file at the

'

' top of page thirty-three, in regard to expenses incurred

"against this claim.

"Q. Now, during the smnmer of 1903 did you have

"any expenses aside from labor and provisions incurred

"against this claim?

"A. In 1903?

"Q. Last spring, last summer?

"A. Oh, yes.

"Q. Well, what was it?

"A. There was a dispute with Mr. Lane, had the

"ground surveyed, expenses of sui*veying.

''Mr. COCHRAN—We move to strike that out on the

"ground that it is irrelevant and immaterial and not

"within the issues in this case. They may maintain a

"subsequent action if they can, but this is not a legiti-

"mate charge here, because it is not within the issues of

''this case.

"The COURT—We strike that answer out. Objection

"is sustained."

9. The Court erred in sustaining the objection of the

plaintiff to the offer of proof on behalf of the defendant

in relation to expenses of the lawsuit over said property,

the offer of proof, objection, and ruling of the Court

being as follows

:
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"Mr. AVOOD—We offer to show now that during the

' * summer of 1903, that there was trouble over the bound-

"aiy of this claim, which resulted in a lawsuit; that a

"necessary and legitimate expense incurred in looking

"after that lawsuit was incurred by the defendant, Wil-

"liam Bettering, and that he expended therein the sum
'

' of five hundred dollars.

"Mr. COCHRAN—That offer is also resisted on the

"same grounds as stated in the objections to the ques-

"tion, that it is in*elevant, immaterial and incompetent,

"and wholly without the issues and the pleadings herein.

"The COURT—Objection sustained. It may have
*

' been very unwise litigation, '

'

10. The Court erred in making its finding of fact No.

G, which reads as follows

:

"That the allegation of the plaintiff's complaint are

true.
'

'

For the reason that said finding of fact is not sup-

ported by the evidence; that the evidence fails to show

that the defendant Bettering has extracted from said

placer mining claim described in plaintiff's complaint,

between the first day of June, 1902, and the 21st day of

September, 1903, the sum of thirty thousand dollars

($30,000) or any sum of money whatever over and above

the reasonable cost of extracting the same.

11. The Court erred in failing to find what were the
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reasonable costs of extracting the gold dust mentioned in

the complaint, from the placer mining claim in dispute.

12. There is error in the decree in this action, in this

:

That the Court gave judgment in favor of the plaintiff

for the full one-quarter of the amount of money ex-

tracted from said claim by the laymen working the same

under a written lease from the defendant, without de-

ducting anything whatever for costs of extracting the

said gold or gold dust, or amounts retained by the lay-

men.

13. There is error in said decree in this : That the

Court gave judgment in favor of the plaintiff and against

the defendant for a much larger sum than is demanded in

the amended complaint, or claimed by the plaintiff, for

the reason that the plaintiff only demands judgment for

one-quarter of the gold dust taken from said claim dur-

ing the times mentioned in the amended complaint less

the reasonable cost of extracting the same, and the Court

gave judgment in favor of plaintiff for one-quarter of

the gross amount taken from said claim during said time.
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POINTS AND AUTHORITIES.

I.

The Court heloiu should have granted the motion to

dismiss made upon the ground that the plaintiff's claim

ivas barred by the ivaiver and judgment in the case sub-

sequently commenced which went to judgment.

By the Code of Alaska am action to recover the posses-

sion of real property may include with it a cause of ac-

tion for the damages for the wrongful withholding of the

same.

Carter's Alaska Codes, pp. 210-211.

A complaint in such an action under the Alaska Code

is very simple in form. Section 303 of the Alaska Code

of Civil Procedure provides

:

"The plaintiff in his complaint shall set forth the na-

*4ure of his estate in the property, whether it be in fee

"for life or for a term of years and for whose lif", or the

"duration of such term, and that he is entitled to the

"possession thereof, and that the defendant wrongfully

"withholds the same from him to his damage in sucn sum

"as may be therein claimed."

If the plaintiff in the action which went to judgment

had confined his allegations to the statutory language,

such damages, among other things, would have included

any damages to which said plaintiff might have been en-

titled for gold extracted from the claim.
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''The right to damages for withholding the possession

''of real property given by the Oregon Code is equiva-

"lent to tlie action of trespass for mesne profits given by
'

' the common law, and includes all damages to which the

"owner is entitled on account of the wrongful occupation

"of the premises, as well for waste committed or suf-

"fered by the occupant as the value of the use and occu-

"pation."

3 Sutherland on Damages, p. 351, citing

Wythe vs. Myers, 3 Sawyer, 595

;

Ne/f vs. Penvwyer, id., 495.

But the plaintiff was more specific and alleged particu-

larly that the damages for wrongfully withholding, claim-

ed by him, were for gold extracted by defendant during

the very same period for which he is making the claim,

for an accounting in the case at bar. His complaint al-

leged :

"That the said mining claim is only valuable for the

"gold, gold dust, and minerals therein contained, and

"ever since the day of May, 1902, the defendants

"have, and now are, extracting the gold, gold dust, and

"minerals from such claim. That during said time de-

"fendants have extracted, as this plaintiff is advised,

"and believes, about the sum of $100,000, to this plain-

" tiff's damage in the sum of twenty-five thousand dol-

"lars." (Tr., p. 78.)

Issues having been made up on this question of dam-



ages and the action having been tried and judgment en-

tered therein, we insist that the right of the plaintiff to

compensation for the gold taken from the claim is res

adjudicata.

A case directly in point is Belcher Con. G. M. Co. vs.

Deferrari, 62 Cal., 160. The case cited, like the one under

discussion, was an action in ejectment with an averment

of damages. The Court below failed to find expressly

upon the issue created by the denial of that averment,

but no judgment was rendered for damages.

The Court said:

''The Court below failed to find expressly upon the is-

*'sue created by the denial of the averment as to dani-

*'ages. It is urged by appellants that this failure necessi-

"tates a reversal of the judgment. But no judgment was

''rendered for damages, and defendants (the appellants)

"can not complain of an omission which did them no in-

*'jury. The judgment herein will constitute a bar to any

^^ further action to recover the same damages."

This case is but an illustration of the general rule that

a judgment in an action is res adjudicata as to all materi-

al issues involved. And whatever modifications and re-

finements of the doctrine may exist, it can safely be said

that prima facie at least, all issues and causes of action

pleaded are considered to be included in and ended by

the judgment in a cause.

1 Van Fleet on Former Adjudication , Sec. 279.

1 Freeman on Judgments (4th ed.) Sec. 272, p. 492.
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In discussing the question as to whether a party can

be allowed to show by extrinsic evidence that a plaintiff

wlio brought suit on two or more causes of action only

litigated one of them, Mr. Freeman points out that there

is some little discord in the authorities. A decision of

Lord Kenyon {Seddon vs. Tulop, 6 Term Rep., 607) is

cited where intrinsic evidence was admitted to show that

one of two separate causes of action formerly sued on

was not in fact litigated in the first action. ''But," says

Mr. Freeraan, "so far as the plaintiff is concerned, most

"of the American cases go further. They declare that he

"will not be allowed to bring another action because in

'

' the first he gave no e\ddence of his demand ; that he will

"not be permitted to reserve, or from any cause not to

"produce, part of his evidence; and that the judgment

"will be conclusive as to eveiy matter which he could

"have proved in the first suit and which was not proved

"nor withdrawn."

In Thompson vs. McKay et al., 41 Cal., 221, plaintiff

brought ejectment for two parcels of real estate. The

judgment rendered was for the recovery of one only. The

Court held, however, that the omission to mention the

other parcel was in effect a judgment that plaintiff was

not entitled thereto. The case last cited was approved on

this point in Lamb vs. Wahlenmaier, 144 Cal.. 91, 95.

In Johnson vs. Murphy, 17 Tex., 216. plaintiff sued on

a note and to foreclose a mortgage. Judgment was ren-

dered on the note Imt no order of foreclosure was made.
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On a subsequent suit to foreclose the mortgage it was

held that the judgment in the first suit was a bar. The

Court say:

**We need not discuss further the exceptions to the

''rule of res judicata, because in this case the record of

''the former suit shows the mortgage was directly put

"in litigation in that suit, and does not show that the

"suit for that object had been discontinued; and prima

*' facie it was adjudicated on the merits."

Tn Shaw et al. vs. Barnhart, 58 Ind., 183, an action was

brought upon two causes of action. Judgment was given

for plaintiff uj)on one cause of action but no finding or

judgment was given upon the other. On appeal the Court

said :

"Regularly the verdict should respond to all the issues

"which the jury are sworn to try. But we think no er-

'
' ror was committed in this respect of which the defend-

"ant could complain. The plaintiff recovered nothing

"upon his second paragraph, and if the defendant was in-

"jured by the fact that the jury did not specially find

"upon it, it must be because the verdict and judgment will

"be no bar to another suit brought for the same matter.

"We are inclined to think, though this point we do not

"decide, that a verdict in favor of a plaintiff upon one

"paragraph of his complaint without noticing the others

"should be construed as equivalent to a finding against

"him on the others."
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In Cromwell vs. County of Sac, 94 U. S., 351, it was

said of a judgment as res judicata that it "is a finality as

"to tlie claim or demand in controversy, concluding par-

**ties and those in pri\dty with them, not only as to every

"matter which was offered to sustain or defeat the claim

* * or demand, but as to any other admissible matter which

"might have been offered for that purpose."

To the same effect

:

Bissel vs. Spring V. Tp., 124 U. S., 225, 231.

Gordon vs. Ware Nat. Bank, 132 Fed., 444 (C. C.

A.).

If we are correct in our premise that prima facie the

judgment in question was a bar to this action, it remains

to be discussed whether the waiver of damages entered

in the minutes and introduced in evidence prevents such

judgment from so operating. The language of the min-

ute entry is as follows

:

"This case came on for trial before the Court and a

"jui'v; counsel for plaintiff then waived all damages
*

' against defendants, which waiver was resisted by coun-

"sel for defendant and allowed by the Court."

It will be observed that the plaintiff did not take a

dismissal, or non-suit, as to the damages, did not with-

draw his claim for them nor amend his complaint by

omitting a demand for damages. He simply ivaived all

damages. It is obvious, we think, that a solution of the
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question depends on the legal meaning and effect of the

word waiver.

In Bishop on Contracts, Sec. 792, waiver is defined

thus

:

"Waiver is where one in possession of any right,

''whether conferred by law or by contract, and of free

''knowledge of the material facts, does or forbears the

'

' doing of something inconsistent with the right or of his

'

' intention to rely upon it. Thereupon he is said to have

"waived it and he is precluded from claiming anything

"by reason of it afterwards."

This definition is approved and adopted in Smiley vs.

Barker, 83 Fed., 684, 687 (C. C. A.), also in PoUegama

Sugar Pine L. Co. vs. Klamath River L. & Imp. Co., 96

Fed., 34, 54. In Cable vs. United States, 111 U. S., 19,

the same definition is approved and it is further said:

"Waiver is but another name for estoppel."

Authorities could be quoted from and multiplied almost

indefinitely on this point.

We think it is plain that the plaintiff waived his right

to recover upon the identical cause of action now sued

upon, and that such waiver is a bar to the prosecution of

this action.
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The Court erred in allowing the plamtiff one-quarter

of the gross amount of gold extracted hy the defendant,

and in not allowing anything whatever for expenses of

extracting the same or for amounts paid to the laymen.

1. We will first consider what are the legal rights and

liabilities of co-owners of mining claims with reference

to the working of claims and extracting minerals there-

from.

We claim that it is settled by a long line of decisions

that at common law one co-owner, so long as he does not

oust or exclude his co-tenant, may operate a mine in

which he is interested and retain the proceeds resulting

from his labor and expenditures. A full discussion of

this matter is found in Lindley on Mines, Vol. 2, Sec. 788,

et seq. Mr. Lindley inter alia says of the right of a co-

tenant to work a mine

:

*'In the exercise of this right they may work new or

''old mines to exhaustion, even though it may consume
'

' the whole value of the estate.
'

'

To this effect the author cites McCord vs. Oakland Q.

M. Co., 64 Cal., 134, 341, which is precisely in point.

''It is no valid objection that the use is consumption

"and it is no fault of the tenant that it is not more en-

" durable."

II Lindley on Mines, Sec. 789, quoting from

Irwin vs. Cavode, 24 Pa. St., 162. .



23

"How is a tenant in common to enjoy liis share (if

*'tliat is the right expression) of the common property of

'
' a coal mine, if he is not at liberty to dig and carry away

''the coal?"

// Lindley on. Mines, Sec. 789, quoting from

Job vs. Patton, L. R. 3 Eq., 84, 93.

Upon an extended examination of the authorities, Mr.

Lindley comes to the conclusion that at common law and

in the absence of statutes to the contrary ^'a tenant in

'* common may make such use of the common property as

*'its nature makes appropriate, and is accountable to

"none therefor unless he exclude his co-tenant." We
have already seen that in the case at bar the plaintiff was

not during the period in question, ousted or excluded

from the premises by the defendant.

2. Such being the rule at common law, we have next

to inquire what statutes are in force in Alaska having

any application to the facts of this case. We have been

referred to Section 62 of the Alaska Civil Code {Carter's

Alaska Code, p. 367.) This section reads as follows:

'
'A tenant in common may maintain any proper action

"or proceeding against his co-tenant for receiving more

"than his just proportion of the rents or profits of the

"estate owned by them in common, and joint tenancy is

"abolished, and all persons having an undivided interest

"in real property are to be deemed and considered ten-

"ants in common."
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This statute had its origin in the English statute of 4

and 5 Anne (Chap. 16, Sec. 27). Under tlie construction

given to this statute by the English courts, as pointed

out by Lindley (Vol. II, p. 1414), a co-tenant can only

recover where his co-tenant actually received rents or

profits from third parties and not in cases where there

was mere use and occupation by one and forbearance to

occupy by others. (Citing Henderson vs. Eason, 17 Q. B.,

701, 21 L. J. Q. B., 82 ; Norris vs. Goidd, 15 W. N. C,

187.)

A like construction has been given to similar statutes

in the United States.

Freeman on Co-Tenancy and Partition, Sec. 275.

"We have looked long and diligently to find in the re-

ported cases a single instance where a co-tenant has been

held to be liable to pay his non-participating co-tenant his

proportionate share of the gross output without any de-

ductions for expenses incurred. Such a harsh rule has

never been applied in cases of this character. In fact, it

is never applied in any kind of cases except where the de-

fendant is shown to be a trespasser in bad faith. It is

impossible, of course, for a person to commit a trespass

of this character on his own property. In McCord vs.

Oahland Q. M. Co., supra, the Supreme Court of Califor-

nia reviewed a large number of authorities and held that

a co-tenant by extracting the mineral does not commit

waste, neither does he commit trespass. He is simply
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exercising a legal right. The Court in the case just cited

say of the right of a co-tenant to an account

:

*

' If the plaintiffs here are entitled to an account ; their

^' claim to it is based on special equities; their appeal to

*'the Court of equity is on the ground that defendant

''ought, under the peculiar circumstances, to pay them

"a share of the profits. It would seem plain that an

"equity is in turn imposed upon them to allow a rebate

"for expenditures necessarily incurred in protecting the

"common' possession, and in buying in an outstanding

"title paramount to that of the co-tenants, or such as a

"prudent man would deem it proper to purchase to avoid

"expensive and dangerous litigation."

In Pennsylvania, where large and valuable mines of

coal, slate, ore, and other minerals existed, in order to

give to non-participating co-tenants a remedy which at

common law did not exist, the legislature in 1850 passed

an act reading as follows

:

'

' That im all cases in which any coal or iron ore, mines
'

' or minerals have been or shall be held by two or more

"persons as tenants in common, and coal, iron ore, or

'

' other mineral has been or shall be taken from the same
'

' by any one or more of said tenants respectively, it shall

"be lawful for any one of said tenants in common to ap-

"ply by bill or petition in equity to the Court of common

"pleas of the county in which the lands lie, praying that

"an account may be decreed and taken of all coal, iron
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"ore. or other mineral taken by said tenants respectively,

"and such Court shall thereupon proceed upon such bill

"or petition agreeably to the course of a Court of chan-

"cery, and shall have full power and authority to make

"all orders, appointments and decrees, interlocutory and

"final, that may appertain to justice and equity in the

"premises; and may cause to be ascertained the quantity

"and value of the coal, iron ore, or other mineral so taken

"respectively by the respective parties, and the sum that

"may be justly and equitably due, by, from and to them

"respectively therefor, according to the respective pro-

" portions and interests to which they may be respective-

"ly entitled in the lands." (Quoted from Coleman's Ap-

peal, 62 Pa. St., 252, 277.)

This act has been frequently construed by the Pennsyl-

vania Supreme Court. In Coleman's Appeal, just cited,

Mr. Justice Sharswood says of it (62 Pa. St., 277)

:

"It must be conceded, I think, that this act is drawn

"with great ability and precision. It can not he doubted

"that its purpose was to give a remedy more liberal and

"extensive than those afforded either by the common law

"or the statute of Anne. The word take is carefully used

"instead of receive, upon which the restricted construc-

"tion of that statute is based.'*

Coleman's Appeal, supra, was an action for an account-

ing between co-tenants of iron mines. As to any liability

for waste as between co-tenants, Mr. Justice Sharswood

says (62 Pa. St., 276)

:
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**Tliat there was any liability for waste has not been

*'and could not be pretended; for it is not waste even in

''a tenant for life or years to work mines' or quarries al-

*' ready opened, and here there tvas implied, if not ex-

*'press authority given, to make new openings, for the

*' common property could not be fairly enjoyed ivithouf

*' such authority."

It is also pointed out by the learned Justice that a co-

tenant can not have applied to him the rule of damages

sometimes invoked against a trespasser. On page 278 of

the same report this language is used:

^^But the case of the defendants is entitled to still more

'^favorable regard than that of a trespasser, though by

*' mistake and ignorance. There the plaintiff's property

*'has been taken wrongfully and against his will. Here a

"tenant in common exercises his undoubted right to take

"the common property, and he has no other means of

"obtaining his just share than by taking at the same time

"the share of his companions."

In the case just quoted from, the basis of account

adopted by the lower Court and sanctioned on appeal

was ''the market value of the ore at the pit's mouth, and

'deducting from that the cost of mining." In that par-

ticular case such method was deemed equitable.

A more recent case is entitled Fidmer's Appeal, re-

ported in 128 Pa. St., 24. There the proper basis of ac-

count was decided by the Court to be a reasonable

royalty.
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In J:'uliner's case **the defendant was in exclusive pos-

" session of the premises, disputed and denied the plain-

stiff's interest in the same, and mined large quantities

'*of slate and sold them for his exclusive use." (128 Pa.

St.. 29.)

The master before whom the case was tried said that

under such circumstances '

' the defendant in working the

'

' quariy was not a trespasser. He had the right to take

"the common property, and he had no other means of

"taking his own just share than by taking the share of

"his co-tenant. The value of the slate in place is mani-

"festly what the defendant must account for. That is,

*'the value of the slate in place must be taken as a basis

"upon which to adjust the accounts between the plaintiff

"and the defendant." When the matter was submitted

to the Court upon exceptions to the master's report, the

Court held that under the circumstances of the case the

true basis of account was ''the value of the royalty or

'

' slate leave which could be obtained for the privilege of

"remo^dng and manufacturing the slate in question."

The finding for the plaintiff in the sum of $4,458.82 was

reduced to $1,511.72.

Upon appeal to the Supreme Court of Pemisylvania

the judgment was affirmed the Court saying:

** Where the mineral land has never been developed and

"no mines or quarries have been opened, the fair mar-

"ket value of the mineral in place, which would be the

"value of the privilege of removing it. in x-iew of all its
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''special circumstances, would represent the true meas-

"ure of compensation to the owner. So too, if the land

'

' were fully developed and mines or quarries opened, and
*

' all expenses incurred which enable the operator to pro-

"ceed at once to the taking of the mineral, the value of

"the mineral in place ready to be taken would be en-

"hanced by these considerations, and the price of the

"privilege of taking it in such circumstances would also

"represent the measure of compensation. It is manifest

"that in conducting this inquiry in a litigated case, re-

'

' gard should be had to the circumstances of the particu-

"lar case, and the evidence should be directed to the

"special instance of the mine or quarry in question."

It is to be observed too that the Supreme Court based

its decision upon evidence of experts who gave their opin-

ion as to what a fair royalty would be (128 Pa. St., 40).

In the case at bar such evidence was offered and rejected.

The Court's error in this regard will be noticed subse-

quently. It is also proper to be noted that in the case

at bar the claim in question was entirely undeveloped

when defendant's lessees commenced operations thereon.

In the recent case of Mercur vs. Railroad Co., 171 Pa.

St.. 12, the true basis of account is again stated to be a

reasonable royalty. In that case it is important to notice

that a lease had been let by one co-tenant. The Court held

that the co-tenants were not bound by the terms of this

lease, but the true test was a fair and reasonable royalty

such as might be disclosed by evidence.

In view of these and many other authorities cited by
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the text writers, we are at a loss to understand on what

theory the Court below was led to the conclusion that the

defendant was liable to plaintiff for one-fourth part of

the gross output of the claim. Such a rule violates the

very first i3rinciple to be followed in all proceedings for

accounting, to the effect that such proceedings must be

conducted on equitable principles. While it may be

equitable to have modified by legislation and judicial de-

cision the doctrines of the common law as to the rights

and remedies of co-tenants, we certainly think that it is

even more harsh and inequitable to allow an absent non-

participating co-tenant in a mine a percentage based on

the gross output of the common property, and compel

'his co-tenant who produced the product to pay the ex-

penses of obtaining the shares of both. We confidently

assert that such a doctrine is unsound in principle and

absolutely unsupported by authority.

m.

Errors of the Court in ruling upon the admissihility

of evidence.

1. The attention of the Court is first directed to as-

signments of error Nos. 12, 13, 14, 15, 16 and 15 (dupli-

cate number) Tr., pp. 161-165 (Specifications of En^or

2-7 inclusive). The evidence rejected was directed to

what would have been a reasonable royalty for the claim

in question. Thus defendant in assignment No. 15 (Tr..

p. 164), offered "to prove by Charles J. Johnson, assist-
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''ant manager of the Pioneer Mining Company, and J.

'

' C. Brown of Little Creek, both experienced miners, that

"the terms of the lease executed between Leonard and

"Reeves and the defendant William Bettering were fair

"and reasonable, in accordance with the customs of the

"country at that time for claims of that character, in-

" eluding the payment of the sum of two thousand dol-

"lars."

The offer was resisted and the testimony ruled out

(Tr., p. 139). Just such testimony was received and

made the basis of the decision of the Court in Fulmer's

Appeal, 128 Pa. St., 24, heretofore cited and discussed

and quoted from.

In ruling upon offer of similar testimony (Assignment

of Error No. 16, Tr., p. 163), the Court below said:

"I don't think you need to bother at all with rents, be-

" cause we will adopt the rule that you are accountable

"for the money value were the ground in place, with the

"ore in place, less the reasonable expenses of extracting

"the same. That seems to be the rule. So we don't need

"to bother ourselves with anything about the question

"whether he allowed or did not allow a sufficient royalty.

"Objection sustained." (Tr., p. 137.)

The exclusion of this testimony would not have been

so harmful had not the Court afterwards changed its

mind as to the rule governing the accounting and refused

to allow any expenses except the trifling sum of twenty

dollars referred to in the findings.
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The other assignments referred to in this subhead, be-

ing similar in nature, do not require special comment.

2. Assignments of Error Nos. 16 (second number 16)

and 17 (Tr., pp. 165-166), Specifications of Error Nos. 8

and 9. These assignments are as follows

:

16. The Court erred in sustaining the objection of

plaintiff to the offer of proof in relation to the expenses

incurred against this claim in 1903 for surveying; the

offer of proof, objection and ruling of the Court being

as follows

:

'*Mr. ORTON—We desire to offer the testimony of

'^Mr. Bettering contained in his deposition on file at the

*'top of page thirty-three, in regard to expenses incurred

''against this claim.

"Q. Now, during the summer of 1903 did you have

''any expenses aside from labor and provisions incurred

"against this claim!

"A. In 1903?

"Q. Last spring, last summer?

"A. Oh, yes.

"Q. Well, what was it?

"A. There was a dispute with Mr. Lane, had the

"ground surveyed, expenses of survejdng.

"Mr. COCHRAN—We move to strike that out on the

"ground that it is irrelevant and immaterial and not

"within the issues in this case. They may maintain a

"subsequent action if they can, but this is not a legiti-
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"mate charge here, because it is not within the issues of

''this case.

''The COURT—We strike that answer out. Objection

"is sustained."

17. The Court erred in sustaining the objection of the

plaintiff to the offer of proof on behalf of the defendant

in relation to expenses of the lawsuit over said property,

the offer of proof, objection, and ruling of the Court

being as follows

:

"Mr. WOOD—We offer to show now that during the

'

' summer of 1903, that there was trouble over the bound-

"ary of this claim, which resulted ini a lawsuit; that a

"necessary and legitimate expense incurred in looking

"after that lawsuit was incurred by the defendant, Wil-

"liam Bettering, and that he expended therein the sum
'

' of five hundred dollars.

"Mr. COCHRAN—That offer is also resisted on the

"same grounds as stated in the objections to the ques-

"tion, that it is irrelevant, immaterial and incompetent,

"and wholly without the issues and the pleadings herein.

"The COURT—Objection sustained. It may have

"been very unwise litigation."

These items were clearly proper under the decision

of McCord vs. Oakland Q. M. Co., 64 Cal., 134, 150.

In conclusion, we respectfully contend that the trial

Court allowed the plaintiff more than was demanded in

the complaint. In his demand for relief in the complaint
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he offers to give the defendant reasonable expenses **for

''working and securing" the gold and gold dust, and only

demands judgment for one-quai-ter of the output less

such "reasonable expenses." (Tr., p. 24-25.) In view of

this fact, as well as the law and equity of the case, a re-

versal of the judgment in this case is respectfully prayed

for.
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